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When a s i z e  p r o t e s t  is f i l e d  w i t h  t h e  con- 
t r a c t i n g  o f f i c e r  b e f o r e  award o f  a cont rac t  
u n d e r  a small b u s i n e s s  s e t - a s i d e ,  he  must  
p r o m p t l y  f o r w a r d  t h a t  p r o t e s t  t o  t h e  Smal l  
B u s i n e s s  A d m i n i s t r a t i o n  ( S B A ) .  The F e d e r a l  
A c q u i s i t i o n  R e g u l a t i o n  c o n t a i n s  no e x c e p t i o n s  
to t h i s  r e q u i r e m e n t ,  and t h e  f a c t  t h a t  t h e  
c o n t r a c t i n g  o f f i c e r  b e l i e v e s  t h a t  t h e  p r o t e s t  
l a c k s  s u f f i c i e n t  e v i d e n c e  t o  be v a l i d  does 
n o t  p r o v i d e  a r e a s o n a b l e  b a s i s  f o r  his.  
f a i l u r e  to  f o r w a r d  t h e  p r o t e s t  p r o m p t l y  to 
SBA.  

C l a i m  f o r  b i d  p r e p a r a t i o n  ccsts is  d e n i e d  
where  t h e  p r o t e s t e r  was n o t  i n  l i n e  f o r  
c o n t r a c t  award b e c a u s e  i t s  b i d  e x c e e d e d  t h e  
a v a i l a b l e  f u n d s  €or  award.  

C l a i m  f o r  t h e  cos t s  o f  f i l i n g  and p u r s u i n g  
t h e  p r o t e s t ,  i n c l u d i n g  a t t o r n e y ' s  f e e s ,  is 
g r a n t e d  where t h e  p r o t e s t e r  has been  p r e -  
v e n t e d  from h a v i n g  a f a i r  o p p o r t u n i t y  t o  
compete .  I t  is a p p a r e n t  t h a t  i f  t h e  a g e n c y  
had a c t e d  p r o p e r l y  and  p r o m p t l y  fo rwarded  t h e  
p r o t e s t e r ' s  s i z e  s t a t u s  p r o t e s t  t o  t h e  S B A ,  
t h e  s o l i c i t a t i o n  would have  been  c a n c e l e d  and 
t h e  r e q u i r e m e n t  r e s o l i c i t e d .  

C l a i m  f o r  b i d  p r e p a r a t i o n  cos ts  f i l e d  by t h e  
s e c o n d  low b i d d e r ,  i n  comments s u b m i t t e d  a s  
a n  i n t e r e s t e d  p a r t y ,  is d e n i e d  s i n c e  i t  was 
t h e  p r o t e s t e r ' s  u t i l i z a t i o n  o f  t h e  b i d  pro-  
tes t  p r o c e s s  t h a t  r e v e a l e d  t h e  p r o c u r e m e n t  
d e f i c i e n c y  i n  t h e  case, and t h e  s e c o n d  low 
b i d d e r  would n o t  be i n  l i n e  €or c o n t r a c t  
award i n  a n y  e v e n t .  
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C o n s o l i a a t e d  C o n s t r u c t i o n ,  I n c .  p ro tes t s  t h e  awara o f  a 
c o n t r a c t  t o  H a r a r i v e s ,  I n c .  u n d e r  i n v i t a t i o n  f o r  b i d s  ( I F B )  
Euo. DACA45-6s-B-0061, a small b u s i n e s s  set-asiae i s s u e a  by  
t h e  D e p a r t m e n t  o f  t h e  Army f o r  t h e  c o n s t r u c t i o n  o f  s i t e  
i m p r o v e m e n t s  a n d  r o a d w a y s  a t  1 1  missile l a u n c h  f a c i l i t i e s .  
W e  s u s t a i n  t h e  protest .  

BACKGROUND 

The f i v e  b i d s  r e c e i v e d  were o p e n e d  a t  2:OO p.m. o n  
May 8 ,  1485 .  Hardrives was t h e  low b i d d e r ;  Western States  
C o n s t r u c t i o n  Company was s e c o n d  l o w ;  Nebrette, I n c .  was 
t h i r d ,  a n d  t h e  protester  was f o u r t h .  I n  a May 10 telegram, 
a n d  by  c o n f i r m i n g  l e t t e r  of May 1 1 ,  C o n s o l i d a t e d  f i l e d  a 
s i z e  p r o t e s t  w i t h  t h e  a g e n c y  c o n c e r n i n g  a l l  three lower 
b idde r s .  C o n s o l i a a t e d  a l l e g e d  t h a t  X a r d r i v e s  was u n d e r g o i n g  
a c o r p o r a t e  r e o r g a n i z a t i o n ,  t h a t  i t  haa r e p r e s e n t e d  t o  other 
p a r t i e s  t h a t  i t  had a b o n d i n g  l i n e  of $ 4 5 , 0 0 0 , 0 0 0 ,  a n d  t h a t  
i t  naa p r e v i o u s l y  o p e r a t e d  a s  a l a r g e  c o n t r a c t o r .  C o n s o l i -  
d a t e d  a l leged  t h a t  W e s t e r n  S ta tes '  a n n u a l  rece ip ts  exceedea 
t h e  $17,UOUr00b s i z e  S t a n a a r d  s e t  for  t h e  p r o c u r e m e n t  a n a  
t h a t  Nebrette was n o t  a n  a c t i v e  company t h a t  c o u l d  p e r f o r m  
t h e  c o n t r a c t  o n  i t s  own. l /  The  Army did n o t  forward 
C o n s o l i a a t e d ' s  p ro tes t  tz t h e  Small  B u s i n e s s  A a r n i n i s t r a t i o n  
( S B H )  a t  t h e  t i m e .  I n s t e a a ,  t n e  a g e n c y  fauna t n a t  t h e  
p ro t e s t  d i d  n o t  c o n t a i n  s u f f i c i e n t  de ta i lea  e v i d e n c e  to  
s u p p o r t  C o n s o l i a a t e a ' s  a l l e g a t i o n s  and  deciaea t o  wa i t  u n t i l  
t h e  preawara s u r v e y  was completea before d e t e r m i n i n g  w h e t h e r  
i t  wou la  forward t h e  p ro tes t  t o  SbA. 

Because H a r d r i v e s '  b id  was s u r s t a n t i a i l y  D e l o w  t n e  
s e c o n d  low b i d ,  t h e  a g e n c y  a s k e d  t h e  f i r m  o n  ['lay 16 a n d  
a g a i n  o n  itlay 2 3  t o  v e r i t y  i ts b i a .  I t  r i n a l l y  d i a  so o n  
May 2 8  o r  2 9 ,  a n d  a t  t h e  same t i m e  p r o v i d e d  i n f o r m a t i o n  
n e c e s s a r y  t o  complete t n e  preawara s u r v e y .  On J u n e  3 ,  
c o n t r a c t  N o .  DACA-45-85-C-0135 was awaraea t o  H a r d r i v e s  
n o t w i t h s t a n d i n g  C O n S O l i d a t e d ' S  p e n d i n g  s i z e  p ro t e s t .  On 
J u n e  4 ,  t h e  a g e n c y  s e n t  C o n s o l i a a t e d ' s  s i z e  p r o t e s t  t o  SBA 
r e q u e s t i n g  o n l y  a a e t e r m i n a t i o n  as  t o  w h e t n e r  H a r a r i v e s  was 
a small  b u s i n e s s  w i t h i n  t h e  c r i t e r i a  set  f o r t h  i n  t h e  I F B .  
The  Army s t a t ed  t o  SBA t h a t  a a e t e r m i n a t i o n  as  t o  W e s t e r n  
S t a t e s  was n o t  r e q u e s t e d  b e c a u s e  t h e  a g e n c y  was c o n c e r n e d  
o n l y  w i t h  t h e  l o w  b i d a e r .  ( T h e  r e a s o n s  f o r  t h e  a g e n c y ' s  
d e c i s i o n  t o  forward t h e  protest  t o  S B A  a t  t h i s  time are 

- l/ISebrette's b i a  was s u o s e y u e n t l y  rejected as  n o n r e s p o n s i v e  
for  f a i l u r e  t o  u s e  t h e  r e v i s e d  b i d  form r e q u i r e d  by a n  
amenament  t o  t h e  I F B .  
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unclear; the record indicates, however, that the decision 
was not due to any information obtained during the preaward 
survey . ) 

After receiving notice of the award, Consolidated filed 
a protest of the three lower bidders' size status with this 
Office (B-219107). We dismissed the protest as a matter 
exclusively within the jurisdiction of SBA. - See .4 C.F.H. 
s 21.3(f)(2) (1985). Subsequently, SBA issuea a decision 
that Hardrives is other than a small business for purposes 
of this procurement, ana Consolidated filed this protest, 
alleginy that the Army's handling of Consolidated's size 
protest and the award to Hardrives were improper.2/ - 

The agency argues that Consolidated is not in line for 
award and, therefore, is not an interested party to protest 
this procurement. The agency states that all bids other 
than Hardrives' bid exceeded the available funds for the 
procurement and that in any event, Consolidated was only the 
third low responsive bidder. However, since the eventual 
referral of Consolidated's original size protest to S B A  was 
made only as to Hardrives and did not include the protest 
against hestern States' size status, we will consider 
Consolidated to be an interested party since it would have 
been next in line for award if SBA also had found Western 
States to be other than a small business for purposes of 
this procurement. Moreover, we do not consider the Army's 
funding limitations to affect Consolidated's status as an 
interestea party since tne agency has emphasized the 
importance of this procurement to national defense, and tnus 
apparently would have canceled the IFh and resolicited if 
Hararives had been founa ineligible for award due to size 
status . 

Federal Acquisition Regulation ( F A R ) ,  S 19.302(c)(l) 
requires that a contracting officer who receives a protest 
oi a bidder's small business representation promptly forward 

- 2/Consolidatea also contends that since bid opening was at 
2:OO p.m. on Hay 8 ,  1985, but Hardrives' bid modification 
telegram making its bid low was stamped as received by the 
agency at 1439 hours (2:39 p.m.) on that day, the modifica- 
tion was late and improperly accepted. This Office has been 
advised by the agency that its time/date stamp is set at 
"Zulu," or Greenwich Mean Time, w h i m  is several hours ahead 
of local time. Consequently, the bid modification was 
timely receivea and accepted. 
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t h e  p ro tes t  to  SEA. 4 8  C.F.R. C 1 9 . 3 0 2 ( ~ ) ( 1 )  ( 1 9 8 4 ) .  The  
FAR a l so  r e q u i r e s  t h a t  a f t e r  r e c e i v i n g  a s i z e  p r o t e s t ,  a 
c o n t r a c t i n g  o f f i c e r  w i t h h o l d  award o f  t h e  c o n t r a c t  p e n d i n g  
a n  S R A  s i z e  d e t e r m i n a t i o n  o r  t h e  e x p i r a t i o n  o f  10 b u s i n e s s  
d a y s  from S B A ' s  receipt o f  t h e  p r o t e s t ,  w h i c h e v e r  o c c u r s  
f i r s t .  T h e  c o n t r a c t i n g  o f f i c e r  may p r o c e e d  w i t h  award  o n l y  
i f  h e  d e t e r m i n e s  i n  w r i t i n g  t h a t  t h e  award m t i s t  b e  made t o  
p r o t e c t  t h e  p u b l i c  i n t e r e s t .  48  C.F.R. 0 1 9 . 3 0 2 ( h ) ( l ) .  
C o n s o l i d a t e d  c o n t e n d s  t h a t  t h e  Army 's  a c t i o n s  v i o l a t e d  t h e s e  
r e q u i r e m e n t s .  W e  agree.  

T h e  c o n t r a c t i n g  o f f i c e r  d i d  n o t  p r o m p t l y  f o r w a r d  
c o n s o l i d a t e d ' s  s i z e  protest  t o  t h e  SEA; i n  f a c t ,  he wai ted  
n e a r l y  a mon th  a f t e r  i t s  receipt a n d  u n t i l  a f t e r  c o n t r a c t  
award t o  s e n d  t h e  p r o t e s t  t o  SRA.  The  a g e n c y  m a i n t a i n s  
t h a t  t h i s  a c t i o n  was j u s t i f i e d  b y  t h e  c o n t r a c t i n g  o f f i c e r ' s  
d e t e r m i n a t i o n  t h a t  t h e  p r o t e s t  was n o t  v a l i d  b e c a u s e  i t  d i d  
n o t  c o n t a i n  s c f f i c i e n t  s p e c i f i c ,  d e t a i l e d  e v i d e n c e  a n d  by  
t h e  r e s u l t s  o f  t h e  preaward s u r v e y ,  w h i c h  i n d i c a t e d  t h a t  
H a r d r i v e s  m e t  t h e  a p p l i c a b l e  s i z e  s t a n d a r d .  The  a g e n c y  a l s o  
s u g g e s t s  t h a t  i t  was e n t i t l e d  t o  d e l a y  f o r w a r d i n g  t h e  
p r o t e s t  t o  SBA u n t i l  a f t e r  t h e  a g e n c y  had d e t e r m i n e d  t h a t  
Y a r d r i v e s '  b i d  was v a l i d  a n d  c o n t a i n e d  no  errors.  

The  r e g u l a t i o n s  p r o v i d e  t h a t  a s i z e  p r o t e s t  s h o u l d  
c o n t a i n  d e t a i l e d  e v i d e n c e  t o  s u p p o r t  i t s  c la ims;  h o w e v e r ,  
t h e  r e g u l a t i o n s  l e a v e  t h e  d e c i s i o n  a s  t o  w h a t  c o n s t i t u t e s  
s u f f i c i e n t  e v i d e n c e  n o t  t o  t h e  c o n t r a c t i n g  o f f i c e r ,  b l i t  t o  
S R A ,  w h i c h  has  t h e  a u t h o r i t y  t o  d i s m i s s  a n y  p r o t e s t  t h a t  
does n o t  c o n t a i n  s p e c i f i c  g r o u n d s .  F A R ,  4 8  C.F .R .  
6 1 9 . 3 0 2 ( ~ ) ( 2 ) .  Moreover, t h e  r e g u l a t i o n s  p r o v i d e  no 
e x c e p t i o n  t o  t h e  r e q u i r e m e n t  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
p r o m p t l y  f o r w a r d  a s i z e  s t a t u s  p r o t e s t  t o  S B A .  T h e r e f o r e ,  
w e  f i n d  n o  r e a s o n a b l e  b a s i s  f o r  t h e  c o n t r a c t i n g  o f f i c e r ' s  
d e c i s i o n  n o t  t o  c o m p l y  w i t h  t h e  r e q u i r e m e n t . 3 /  

F u r t h e r m o r e ,  w e  f i n d  no  merit t o  t h e  a g e n c y ' s  a r g u m e n t  
t h a t  e v e n  a s s u m i n g  t h a t  C o n s o l i d a t e d ' s  p r o t e s t  was v a l i d  
( a n d  t h e r e f o r e  s h o u l d  h a v e  b e e n  f o r w a r d e d  p r c m p t l y  t o  S B A ) ,  
t h e  c o n t r a c t i n g  o f f i c e r ' s  d e c i s i o n  t o  p r o c e e d  w i t h  award i n  
t h e  f a c e  o f  C o n s o l i d a t e d ' s  p r o t e s t  was j G s t i f i e d  becal;se he  
d e t e r m i n e d  t h a t  t i m e  was o f  t h e  e s s e n c e  a n d  award m u s t  be 

- 

'/we n o t e  t h a t  o n c e  i t  r e c e i v e d  t h e  s i z e  p r o t e s t  c o n c e r n i n g  
H a r d r i v e s ,  t h e  S B A  d i d  n c t  d i s m i s s  t h e  p r o t e s t  f o r  w a n t  o f  
s p e c i f i c  g r o u n d s ,  b t i t  c o n c l t i d e d  t h a t  H a r d r i v e s  was n o t  small  
f o r  p u r p o s e s  o f  t h i s  p r o c u r e m e n t .  
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made to protect the public interest. The contracting 
officer admits that he did not reduce this determination to 
writing, as required by FAR, S 19.302(h)(l), and the record 
otherwise contains no indication that urgency was a consid- 
eration during the period that the size protest was hela by 
the contracting officer. In fact, the record shows that the 
ayency permitted substantial aelays in the preaward process 
by allowing Hardrives an extended time to respond to the 
agency's request for bid verification ana tor information 
necessary to complete the preaward survey. 

We are mindful of the agency's contention that because 
this procurement involves the modification of missile launch 
facilities to accommoaate new MX missiles, any delay in con- 
tract awara would have aaversely affected the national 
detense. Nonetheless, the fact remains that nearly one 
month passed between the time the ayency received Consoli- 
dated's size protest and the time the agency awarded the 
contract. Thus, even if at the time of contract award no 
further delay could be permitted, there was ample time prior 
to award for the contracting or'ficer to forwara the protest 
to SBA and to meet the regulatory requirement that he with- 
holu award tor 10 business days. 

We conclude tnat the agency's failure promptly to 
forward Consolidated's size protest to SBA was unreasonable 
ana improper. We therefore sustain the protest. 

REMEDY 

Consolidated requests that we recommend that Hararives' 
contract be terminatea ana that Consolidated's protest of 
Western States' size status be forwaraed to S B A .  The agency 
argues, however, that termination of Hardrives' contract is 
not warrantea because all other bias received under the IFB 
exceeded the available funds for the project, and resolici- 
tation would seriousiy delay the h1( missile program and 
jeopardize the national defense. The agency also has 
informea this Office that the contract is approximately 45 
percent complete and that payments of approximately 60 
percent of tne contract's value have been made to Hardrives. 

because sucn a substantial portion of the contract has 
already been performed and paid tor, and because delay of 
pertorrilance would have an aaverse effect on national 
defense, we do not believe that corrective action in the 
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form of contract termination would be appropriate. - See did 
Protest Regulations, 4 C.F.H. S 21.6(b) (1985); Computer Data 
Systems, Inc., tl-218266, May 31, 1985, 85-1 CPD 11 624; - Re1 - Inc., 8-213252, Mar. 27, 1984, 84-1 CPL, H 356.4/ Nonethe- 
less, we are notifying the Secretary of the ArEy by letter of 
toaay that we have sustained the protest, and we are recom- 
rnenaing that steps be taken to avoid a repetition of the 
procurement deficiencies that occurred here. 

Consolidated requests that it be allowed recovery of 
its bid preparation costs and the costs of filing and 
pursuing its protest, including attorney's fees. We will 
allow a protester to recover its bid preparation costs only 
where ( 1 )  the protester was in line for award but was unrea- 
sonably excluaea from the competition, and (2) the remedy 
recommended is not one delineated in 4 C.F.R. S 21.6(a)(2-5). - See W E  National health Services, Inc., B-219361.2, Oct. 1 ,  
1985, 85-2 CPD (1 - . Since the agency indicates that 
Consolidatea was not in line for award because its bid 
exceeded the available funding for this procurement, we find 
no basis for award of bid preparation costs here, and 
Consoliaatea's request for recovery of those costs therefore 
is denied.5/ - 

Our regulations perniit recovery of tne costs of filing 
ana pursuing a protest in situations where the protester 
unreasonauly is excluaed from the procureinent, except where 
this Office reconmenas that the contract be awarded to the 
protester and the protester receives the award. 4 C.F.H. 
S 21,6(e). Fue have construed this to mean that where the 
protester is given an opportunity to compete for the awara 

4/Consoliaatea sugyests that unaer 4 C . E . k .  s 21.6(c), we 
are precluaea from considering the extent of performance, 
cost to the government, or aisruption to the ayency's 
mission that might arise from contract termination here 
because the agency proceeded with contract yerforrrtance 
notwithstanding a pending GAO protest. However, section 
21.6(c) is inapplicable here as this protest was not filed 
with our Office within 10 days of the award date. - See 4 
C.F.R. S 21.4(D). While COnSOlidated's protest of tne three 
lower bidders' size status was filed here within 10 days of 
award, we aismissea the protest for lack of jurisdiction, 
and thus the agency was not required to suspend performance, 

- 5/We note that contrary to the protester's suggestion, there 
is no requirement that funainq limitations be disclosed to 
bidders before bia opening. Sammy Garrison Construction - CO., B-215453, NOV. 21, 1984, 84-2 CPD 11 545. 
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under essentially the same solicitation, the recovery of the 
costs of filing and pursuing the protest is generally 
inappropriate. - See Federal Properties of R.I., Inc., 
B-218192.2, May 7, 1985, 85-1 CPD tl 508; The Hamilton Tool 

where the protester has been prevented from having a fair 
opportunity to compete for the basic contract award, we have 
allowed the recovery of protest Costs. 
Health Services, Inc., B-219361.2, supra. 

- C O O ,  b-218260.4, AUg. 6, 1485, 85-2 CI?D lJ 132. HOWeVer, 

- See EHE National 

In this case, we find that Consolidated was denied a 
fair opportunity to compete for the award. We reach this 
conclusion Decause it is apparent that if the agency had 
actea properly here and promptly forwarded Consolidated's 
size status protest to SBA, the solicitation would have been 
canceled ana the requirement resolicited, since Hardrives' 
woula have Deen ineiigible for award due to its size status 
and funds were not available for award at a higher price. 

Accordingly, we conclude that Consolidated was prevented 
from naving a fair opportunity to coinpete as a result of tne 
agency's improper actions in tnis case, and we allow recovery 
of COnSOlidated'S costs of filing and pursuing the protest, 
including attorney's fees .  

We note that in comments filea as an interested party to 
Consoliaated's protest, Western States (the secona low 
biaaer) has also requested the costs of preparing its bid. 
We do not consider Western States eligible for the recovery 
of its bid preparation costs since it neither protested 
Hardrives' size status to the contracting officer nor filed a 
timely protest against any of the agency's procurement 
actions with our Office. It is Consolidated's utilization of 
the bid protest process that resulted in the revelation of 
the procureluent deficiency here, and accoraingly, we consider 
Consolidated the only appropriate party for recovery of bid 
preparation costs. - See Vulcan Engineering Co.--Request for 
Reconsideration, h-214595.2, Feb. 27, 1985,, 85-1 CPD li 243. 
Moreover, we note that we would deny Western States' request 
for bid preparation costs in any event, since like 
Consoliaated, Western States' bid exceeaed tne funas 
available for the procurement. In addition, even in the 
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a b s e n c e  of t h e  funding  l i m i t a t i o n s  h e r e ,  i t  would b e  u n c l e a r  
whether  Western states  was i n  l i n e  for award,  a s  
C o n s o l i d a t e d ' s  p r o t e s t  of Western S t a t e s '  s i z e  s t a t u s  w a s  
n e v e r  forwarded to SRA by t h e  a g e n c y .  

of t h e  U n i t e d  S t a t e s  




